RESTORED TO LIFE

TREATY AS RENEWED SPIRIT
Associate Professor Michael Horsburgh

Co-chair, Social Justice Network

National Council of Churches in Australia

First, I acknowledge the Ngunawal people, the traditional owners of the land on which we meet.

Second, I acknowledge that we meet in the midst of the continuing pain of our past, as well as the advances we have taken towards our eventual reconciliation.

Third, on behalf of the National Council of Churches, I thank the organisers of this conference for inviting the Council to speak.  I also thank the Council for asking me to represent it.  I count this a significant privilege.

It is appropriate that I should begin with an acknowledgement of land because it is our alienation from this land that lies at the spiritual roots of our present difficulties.  When, in the sixth century before our present era, the Hebrew people were in exile in Babylon, one of their poets commented on their alienation from their land.  Having been asked by their captors to perform their traditional songs and dances, the poet said on behalf of the people

How can we sing the Lord’s song in a strange land?
 

This heart felt cry seems to me to apply both to Indigenous Australians, whose dispossession from their land is manifest and to non-Indigenous Australians, whose presence here is based on long standing wrongs.  I interpose here a reference to that other situation that has been referred to in this conference, the treatment of asylum seekers.  On any rational analysis, asylum seekers landing on Australia’s shores cannot be the threat that they are made out to be.  To characterise them as a major threat to our national sovereignty and security, as has been done, with the subsequent dehumanising references is to exceed any reasonable action.  What is the attraction of this patently unreasonable activity?  Why do Australians find themselves overwhelmed by it?  Why does it appeal to our worst qualities and tempt us to turn our backs on two hundred years of welcoming newcomers to the country?  I suggest that our failure to resolve the question of sovereignty imposes such a burden on non-Indigenous Australia that the asylum seekers, who appear to threaten that which we hold by the merest thread, make the ideal scapegoats.  It is no accident that a government that refuses to apologise to indigenous Australians for the theft of their land also promotes asylum seekers as the solution to our territorial insecurity.

Eventually the exile ended and the people returned home.  A poet captured the joy of this with the words:

When the Lord turned again the fortunes of Zion

   then were we like those restored to life.
  

What is at issue in this debate is no less than the spiritual heart of Australia.  Unless we can turn our fortunes again and come home, we will forever live in a land from which we are alienated.  It is a great irony that the most significant place of pilgrimage for Australians, possibly the most defining location for this country, Gallipoli, lies somewhere else than in this country.  This is the greatest symbolic evidence for the point I make here.

For Australia to be at home in the land, we need a specific change event, a focus that we are now calling a treaty.  In some ways ‘treaty’ is an inadequate term to express what we both mean and need.  Treaties are agreements between separately existing entities.  One of the criticisms of the move towards a treaty is that it presupposes two nations in Australia, given that there must be parties to such a document and that they must have the same status.  Australia, it is said, cannot make a treaty within itself.   I do not endorse that criticism but I do think that the term ‘treaty’ has within it ideas of distance and formality that, whilst necessary, may be self-defeating.  It may be that the idea of ‘covenant’ would serve us better, in spirit even if not used as a term.

‘Covenant’ is a term that features heavily in Christian theology where it expresses a relationship with God.  Covenant ‘is more than formal agreements or legal duties; it is about the dynamics of relationship’.
  Covenant does not presuppose two entirely distinct sides.  One party can covenant without reciprocity.  One can covenant with oneself.  Thus this term helps to overcome the argument that there cannot be a treaty within a national entity.  Covenant can survive failure or differential compliance.  That is to say, covenant is a more flexible idea.  Whereas a treaty can be negotiated between parties who necessarily remain at a distance from each other, a covenant implies a higher level of intimacy. 

For Christians the idea of covenant has deep significance, since it is the biblical word used to describe relationships with God.  It has the added implication of a sharing of pains and sorrows, pleasures and celebrations.  This aspect of covenant is important in a context where the parties have a long and conflicted history, where they inhabit the same space and where the mutual sharing of stories is paramount.  Whilst I do not wish to divert any of this discussion into a semantic debate, I want to emphasise that, whatever we call the outcome of our process, it must encompass these broader ideas.

This is important because it takes only a little thought to envisage a scenario where a debate about treaty continues and even deepens the divisions within Australian society rather than resolving them.  Indeed, it is possible that the most important thing about a treaty will be the successful management of the process of achieving it.  Nobody can imagine that the whole population will automatically and openly receive the idea of a treaty in its legal and formal sense.  Within both Indigenous and non-Indigenous communities there will be differing positions, some of them openly hostile to the idea.  It would be a tragedy if a successfully negotiated treaty left behind it significant disaffected groups.  I do not argue that unanimity is a prerequisite.  That would be to make the treaty a hostage to willful refusal.  I do argue that the process of achieving a treaty is at least as important as the treaty itself.

The name for the principal barrier to a treaty is, we may say, ‘terra nullius’.  It is commonly believed that this doctrine, narrowly conceived as a kind of historical legal error, has been expunged by the Mabo decision.  The Christian churches are very familiar with the self-deception of thinking that formal decisions have an inevitable power.  The great councils of Christendom, from Nicaea in 325CE onwards, have seemingly resolved complex questions that have had a habit of resurfacing from time to time in a different guise.  This is because they dealt with deep-rooted issues.  ‘Terra nullius’ is like that for Australia.  Far from being only a discredited legal doctrine, it is a way of thought that encourages a form of national blindness.  It comes close to being a form of national sin.

Another criticism of a treaty is that it will encourage litigation in attempts to ensure its enforcement, in other words, division will continue beyond the treaty.  Dr Rowan Williams, recently appointed to be the next Archbishop of Canterbury, has noted as a problem the tendency in rights based discourse to require people to continue to identify themselves as victims, even to compete with others for the title of victim.  He says that 

The challenge is to do with imagination: with imagining relations other than those of master and slave, advantaged and disadvantaged, and imagining a definition of my or our interest and identity that would require the presence and welfare of others with whom I was not forced constantly to struggle for precedence.

This is the kind of outcome to which we need to be committed.  For this reason we will need to be clear where our commitment lies.  If we have a commitment to a treaty that is contingent on the resolution of certain issues, whatever they are, those issues will inevitably become barriers to the successful completion of the process.  If we have a commitment to a treaty that is prior to the resolution of issues, the resolution itself becomes possible.  Does our commitment then lie on this side or on the other side of the resolution of specific issues?  Only if it is on this side can we have a successful process.  

How then can we achieve such a commitment?  Widespread support from significant organisations within the community is essential.  Significant individuals also have a role to play.  Without national leadership at the highest level, however, such commitment may possibly elude us.

The general subject of this session, Social Impacts of a Treaty, imposes an almost impossible task upon the contributors.  So much depends on yet unknown factors.  The contents of the treaty are to be determined.  The support for the eventual outcome is unknown.  The political will at the several levels of government cannot be assumed to be uniform.  The responses of citizens to the responsibilities they will assume are unable to be predicted.  It is for this reason that I have concentrated on what might be regarded as antecedent not consequent issues.  

Whatever positive social impacts may be predicted or actually come about, they will be enhanced by an acknowledgement of the plurality that exists within both Indigenous and non-Indigenous Australia.  In particular, the diversity of Indigenous groups means that within any national treaty there will need to be individual treaties on a more local level.  Those agreements will take place between people in a local government area, a town or a village.  In principle they need not wait on the conclusion of a national process but can proceed at their own pace.  If such smaller agreements can be encouraged, they will inevitably contribute to the successful completion of the larger scale process.  

But I turn now to the involvement of the churches themselves.  The National Council of Churches in Australia is not a super church with authority over its members.  It is what its name implies, a council of independent entities.  The member churches of the NCCA have different backgrounds and different ways of governing themselves.  They are not monolithic.  Nevertheless the NCCA can be assumed to be in broad support of the kinds of issues likely to be debated for inclusion in a treaty, the issues of civil, political and cultural rights, both as applicable to citizens generally and as applicable specifically to Indigenous people.

The churches of Australia have had an ambiguous relationship with Indigenous Australians.  From the beginning of colonisation the churches have insisted that Indigenous Australians are children of God, that is, truly human over against those who regarded them as sub-human or animal.  At the same time they regarded Indigenous Australians as human children, incapable of an independent existence.  Later they supported equality before the law and the possession of the full array of civil rights.  They placed this support, however, within the mistaken policy of assimilation, neglecting the essentials of indigenous culture and spirituality.  They participated in the policies that led to the Stolen Generations with apparently good motives, but were unable to prevent abuses or subject that policy to necessary criticism.  The churches of Australia have encompassed both champions of Indigenous Australians and oppressors.  I say this because there is no sense in which I stand here today to lecture the Australian community from a position of moral superiority.  The churches of Australia have been on the same journey as the rest of the community in resolving the issues that have led to this conference.

The churches have a responsibility to undertake a vigorous educational program amongst their members about a treaty and its possible contents.  They should do this as a matter of their own integrity and as a contribution to the nation itself.  The members of the churches have a responsibility individually to continue to participate in community activities around a treaty and in other ways.  Those member churches of the NCCA that have Indigenous congregations or members are already in the process, according to their own polities, of ensuring similar actions within their own governing bodies as might be consistent with the outcomes of a treaty.  Those actions include representation as of right in governing councils and the recognition of the contributions of indigenous spirituality both to the lives of Indigenous Christians and to the life of the church at large.  

I speak with some personal feeling here.  I worship in a church
 dating from colonial times that has on its walls memorials celebrating white male victims of the violence that engulfed the colonial process.  Not surprisingly, there are no similar memorials to the indigenous victims.
  The congregation to which I belong has responded to the difficulties of this by placing at the door of the church a significant piece of contemporary art by an Indigenous artist that recognises land and seeks to make a positive contribution to reconciliation.
  The process of achieving this outcome was one of education and discussion, involving both the congregation and Indigenous representatives.  It is only such collaboration and contact that can advance general understanding within a community and, by extension, within the broader community.

Fundamental to any resolution of the issues around a treaty is recognition of how much of our social compact is based on historical and present violence.  We live in a nation that was established with violence, both towards the majority of the first colonists and certainly towards the original inhabitants of the land.  The NCCA is participating in the Decade to Overcome Violence commenced by the World Council of Churches in 2001.  That violence is a fundamental, not an occasional or accidental, feature of our life must be recognised if we are to make any progress towards resolving the issues that the treaty debate raises for us.  Certainly violence is a recognised product of the dispossession suffered by Indigenous Australians.  That violence has caused violence must also be recognised.  The NCCA is committed to the process of self-examination that the overcoming of violence involves.  A treaty, with its formal recognition of the status of Indigenous Australians can set the spiritual, psychological and organisational context for the recognition of violence in our midst and thus commence its elimination.

I return now to where I began.  Australia lives in a context of alienation from itself, its land and its history.  If we ask ourselves what kind of song we can sing in this land, we receive no harmony, only a discord or, rather, no music at all.  If our fortunes are turned we can be as those restored to life and thus able to sing our song.
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