Treaties and agreements as instruments of order in and between civil societies: A rational choice approach

Paper presented at the National Treaty Conference, Canberra, 27-29 August 2002

by

Professor Marcia Langton

Foundation Chair Australian Indigenous Studies
School of Anthropology, Geography and Environmental Studies

The University of Melbourne

Victoria, 3010

and

Dr Lisa Palmer

ARC Postdoctoral Research Fellow

School of Anthropology, Geography and Environmental Studies

The University of Melbourne

Victoria 3010

Treaties and agreements as instruments of order in and between civil societies: A rational choice approach

by Marcia Langton and Lisa Palmer

Paper presented at the National Treaty Conference, Canberra, 27-29 August 2002

To treat is to negotiate the terms of a relationship with a person or peoples. These terms may be subsequently defined and formalized by a treaty or agreement which gives rise to mutually binding obligations. In this paper we examine the ways in which treaties and agreements have been and continue to be used historically as instruments of peace, order and governance in and between civil societies. Treaty making has occurred in a number of historical contexts: the warring Royal fiefdoms of medieval Europe; mercantile treaties in the New World from the 16th to 18th century; and the ambivalent treaty making of colonialists in the new settler nation states as they sought from the 19th century onwards to entrench their power over the Indigenous peoples of those lands. In this paper we also wish to examine a number of attempts by Indigenous Australians to treat with those who have visited, used or otherwise occupied their lands. We also consider the relevance to treaty and agreement making of rational choice theory as it has been applied to historical assessments of the practice of International Customary Law (CIL). We conclude by examining the implications of this for the modern day practices of treaty and agreement making and the ways in which disparate nations are seeking to forge formalised relationships in pluralist societies.

A rational choice approach to sovereignty and the principles of international law

Political and ethnic conflicts causing local, regional and global humanitarian and security concerns in the late 20th and early 21st century demonstrate the pressing need for the institution of the nation state to find institutions, principles and tools that can accommodate diversity (Fleiner et al 2002). On one level, the emergence of a body of modern day International Customary Law (CIL) focussing on new norms of human rights, linked to principles of self-determination for minority and Indigenous groups living within the boundaries of nation states, provides a significant assurance that internal political issues involving human rights will be dealt with as matters of international concern (Anaya 1996). However, according to Goldsmith and Posner (2000:672) modern CIL does not constrain nations anymore than old CIL with its focus on commercial and military relationship between states did. Advocating a rational choice approach to CIL, Goldsmith and Posner argue that nation states make their choices and decisions in regard to CIL on the basis of power and national self-interest rather than ‘opinio juris’:

Modern CIL is mostly aspirational, just like old CIL was. With old and new CIL alike, nations mouth their agreement to popular ideals as long as there is no cost in doing so, but abandon their commitments as soon as there is a pressing military or economic or domestic reason to do so (2000:672).

A rational choice approach to understanding relations between nations states emphasises the importance of bilateral relationships and strategies which create tangible outcomes based on co-incidence of interest, coercion or cooperation in ways that can then support and give form to agreements and other arrangements which otherwise exist only as aspirational universal norms.

The conclusion of treaties and agreements throughout different historical periods are instances of mutually convenient self-interest that occurred because it was mutually beneficial for the parties involved. In this way we hope to demonstrate that when considering the myriad of issues confronting treaty and agreement making between modern nation states and Indigenous peoples careful attention must be paid to the gap in treaty and agreement making norms and practice in order to ensure that the ensuing relationship is based upon an enactment strategy which continues to be mutually beneficial.

Mercantile Treaties

As European nations set out across the oceans to the New World from the 16th century onwards they engaged actively in treaty making with those they encountered and by treating bestowed recognition of their treaty partners’ sovereign status. During this time European states were themselves undergoing nascent political forms of statehood and as Miguel Alfonso Martinez, United Nations Special Rapporteur on Indigenous Peoples, observes the Europeans ‘did not require a particular form of societal political organization as conditio sine qua non for considering a political entity as a sovereign actor in international relations’ (1992:para 146). In Europe itself along with empires, kingdoms, republics and principalities, entities also considered to be sovereign actors included certain towns, religious orders, duchies, provinces, cities, a bishopric and a number of “demi-sovereign entities” ruled by the electors of the Germanic Empire (Berman 1992: 349). Indeed in their encounters in Asia the European visitors were forced to contend with societies already adept at the practice of international diplomacy and trade. As Alexandrowicz writes:

Though the Europeans had sailed to the East Indies since the end of the fifteenth century equipped with legal titles of a unilateral character and though they had at first intended to discover and occupy lands, and where necessary, to establish their territorial possessions by conquest, they had in practice to fall back on negotiation and treaty making in preference to resorting to war. In fact they found themselves in the middle of a network of States and inter-State relations based on traditions which were more ancient than their own and in no way inferior to notions of European civilisation (1967:224).

By the seventeenth century the initial reluctance of the European powers under the sway of canonical law to make treaties with non-Christians and infidels was wholly tempered by the real politick of finding trade and political niches in a region dominated by long autochthonous traditions of inter-State trade, and the practice of treaty making soon became common practice on the part of the European interlocutors. Commerce was, despite cultural and other differences, reason enough to enter into treaty arrangements. Alexandrowicz (1967) contends that during this period of expanding world trade beginning in the 16th century European-Asian relations developed to a considerable extent on a footing of equality, whereby the cross-pollination of principles based in the respective Eastern and Western legal traditions lead to the development of mutually agreed principles of international law. The details of which are found in the texts of the mercantile treaties themselves and the documents relating to their conclusion (Alexandrowicz 1967:2).

However, while the ensuing treaty arrangements between local sovereigns and the European powers were initiated by the treaty partners in the spirit of good faith, common interest and equality, this changed as the politics and economies in the East came increasingly under the influence of inter-European power rivalries based on the establishment of trade monopolies. The previously concluded treaties became instruments of inequality. This process caused severe detriment to the exercise of sovereignty by East Indies Rulers: 

The relevant commercial privileges granted by the Rulers to the Europeans were at first not conceived as irrevocable or derogatory to their sovereignty. But as in the case of capitulations, the position of many rulers tended to deteriorate in the course of time and revocability gave way to irrevocability and to inequality of status. The more contracting Rulers found themselves isolated from the outside world, the more their powers of resistance and independent action were bound to decline, resulting in their increasing dependence on one or another European sovereign (Alexandrowicz 1967:129)

In the 19th century this ultimately resulted in the dissolution of the East Indies Companies and the division of the Asian region into colonial spheres of interest. However, the contribution of these three centuries of treaty making to the developing international principles of the law of nations was not insignificant. Legal principles such as the law of shipwreck and droit d’aubaine and the abolition of slavery were themselves linked to the provisions of particular East Indies treaties; and legal principles adhered to by East Indies Rulers such as good faith (pacta sunt servanda) in agreement making, valid tests of sovereignty and the inter-Sovereign level as the basis for negotiating and concluding agreements all had an impact on the secularisation and evolution of the law of nations (Alexandrowicz 1967:176-177). Morevoer, international law itself was used by East Indies Rulers to promulgate ‘certain ancient customs, such as those relating to the treatment of foreigners (‘capitulations’) and the respect for the sovereign status of the Ruler (absence of debellatio)’ (Alexandrowicz 1967:177). However, as Alexandrowicz concludes:

This process of law making came to end at the beginning of the nineteenth century. By that time the law of nations was for all practical purposes a complete discipline. Paradoxical as it may seem, it then started contracting into a regional (purely European) legal system, abandoning its centuries old tradition of universality based on the natural law doctrine. While European-Asian trade was still expanding, European egocentricity left the Sovereigns of the East Indies, which had largely contributed to the prosperity of the European economy, outside of the confines of European ‘civilisation’ and international law shrank to regional dimensions though it still carried the label of universality (Alexandrowicz 1967:2).

The Positivist Approach to International Law

International law had by the 19th century come under the sway of a positivist approach to the law of nations which was concerned primarily with the rights and duties of the nation state. These ideas came to particular prominence through the writing of Emmerich de Vattel, The Law of Nations, or The Principles of Natural Law (1758). This new doctrine focussed purely on the entity of the nation state and excluded any recognition of the alternative traditions of governance and sovereignty (Anaya 1996)
. 

Alexandrowicz writes that it is difficult to state with any certainty what preceded which: doctrinal change or the demise of the practical need for Europeans to treat with those whom they sought to gain commercial or territorial benefit from in the New World (1967:156). In this regard Martinez is in no doubt that the reality was that Europeans began to dispense with treaty-making with non-European peoples when they felt superior, unless a treaty was judged expeditive or necessary such as when the need arose to establish ‘rights’ and priorities over competing European powers (Martinez 1992:para 109). Whatever the case, the positivist legal doctrine of civilised nations was soon to become the primary intellectual instrument of 19th century colonialism. 

By 1871 in the United States treaty making with Indian tribes was discontinued altogether as it was seen as an impediment to the assimilation of Indians into white society (Langton 2001:17). However, for the purposes of this paper it is significant to note that in the United States between 1871 and 1902 negotiated relations between the United States and Indigenous governments were formalised as ‘Agreements’ (Morris 1986:291). Morris posits that:

[A]s a practical matter, particularly as regards American policy which continued to regard Native nations as sovereigns, the semantic difference between “treaties” and “agreements” was of limited importance. The change was an internal process alteration which affected the procedure in which non-Native Governments would interact with Native nations, but it did not alter the nature, nor the United States perception, of Native sovereignty (1986:291-292).

Martinez (1992) writes that in relation to his study on treaties, agreements and other constructive arrangements between States and Indigenous populations an agreement is not necessarily considered to be of a different legal nature to a treaty. This is particularly so if the subject matter of the agreement relates to ‘the notion and contents of sovereignty (such as territory/land and other jurisdictional matters)’ (Martinez 1992:para 333)
. In such cases both a treaty and an agreement are contracts between parties with rights of dominion or possession.

Treaty making within an Indigenous context: an Australian case study

Fisch (1984 cited in Martinez 1995:para 162) makes a distinction between three types of international law in established relations concerning Indigenous people. The first involves treaty making between two parties based on European juridical notions of treaty making; the second involves relations between European powers over Indigenous lands where Indigenous people are treated as a third party; and the third concerns treaty making within an Indigenous context such as the pre-existing system of international law operative in the East Indies prior to European incursions or, for example, that evidenced in North America by the security regime formed by the Iroquois in 1450
.

It is to this type treaty and agreement making emerging out of an Indigenous context that we will now turn to in our examination of treaties and agreements as instruments of order in and between civil societies. Martinez argues from the outset of his first report as Special Rapporteur of Indigenous People that more needs to be known about the reactions of Indigenous people to European overtures and politicking in relation to treaty making. He writes that these historical encounters need to be (re)written from the point of view of Indigenous peoples and from the perspective of Indigenous relations with outsiders and newcomers (1992:para 110-111). He writes:

In this connection, the following aspects merit a closer scrutiny: (a) questions of indigenous protocol regarding encounters and dealing with outsiders, which have rarely been addressed in detail (related to the formalities necessary for entering into relations with other entities); (b) indigenous modes of accommodating outsiders or newcomers … and (c) the concept of time in traditional cultures, especially the principles of fidelity to the past (in terms of indigenous fulfilment of duly established obligations) (Martinez 1992:para 106).

In any case, in locations such as Australia a focus on early European approaches to treaty making is largely non-productive. Setting the tone of subsequent events in the nation, upon arrival in the Great South Land Captain Cook disobeyed his orders from the British Crown to ‘seek the consent of the natives’ before acquiring territory. Unlike other settler societies, no treaty documents or treaty proposals were ever officially recognised in Australia, despite numerous attempts at negotiated settlement and offers of settlement by a variety of non-Aboriginal humanitarian figures throughout the nation’s history. What is also significant about these failed attempts at negotiated settlement and offers of settlement is the fact that some were taken up or, in some well-documented cases, instigated by Aboriginal people themselves (Langton 2001:19).

This fact is un-surprising to those who are aware of the long history of negotiated treaty-like arrangements between the sea-faring peoples of the Indonesian archipelago and Aboriginal groups along the northern coastline of Australia (Arrangements that were already well established before Europeans settlers arrived in Australia). These seafarers, popularly known as the ‘Macassans’, had been making seasonal journeys to the north Australian coastline from the Indonesian archipelago since at least the early eighteenth century (MacKnight 1976).
 They travelled in their praus to the coast of north Australia to collect trepang, a sea cucumber, which they traded with China. At the start of the monsoon each year the Macassans would travel to a place they called Marege, an area they considered to be a part of their sovereign kingdom of Gowa, and negotiate and trade with the coastal Aboriginal people for rights to collect trepang. When the monsoon was over they would return home. The oral history of Macassan–Aboriginal relations is expressed in the rich traditions of stories and ceremonies belonging to Aboriginal groups throughout much of the northern coastal region. Despite stories of conflict and bloodshed, the Macassan period is remembered positively in these stories as a time of co-operative working and trading relations, including the ‘blood ties’ established by marriage and consort relations between Macassan men and Aboriginal women. In return for the right to harvest the trepang in local clan estates, and in exchange for Aboriginal labour employed to aid in the harvest and processing of trepang, Macassan goods such as cloth, tobacco, knives, rice and alcohol were traded with the Aboriginal peoples. In contrast to the entry of the Europeans into the region some 100 years later, the time of the Macassans is remembered by the Aboriginal people of this region as a period of negotiated relationships built around an equal trading relationship. Moreover, it shows others that long before Europeans arrived in Australia their people were ‘business people’, engaged in the commerce of international trade (Palmer 2000).

This trade was officially discontinued in the early 20th century when the introduction of taxes levied against Macassan praus by the South Australian government and other actions by missionary groups led to the cessation of Macassan traders visiting the northern shores. 

Significantly for the purposes of this paper, in 2001 the Croker Island Native Title claimants relied in part on the documented history of trade relations with Macassan seafarers and the tribute paid to local clans by the Macassans in return for fishing rights to argue their case for exclusive possession of the sea in the claimed area
. While for the Croker Island clans and other Aboriginal groups along the northern coastline there is no written treaty documenting these arrangements (as there was between European trading companies and East Indies Rulers in the East Indies) the substance of the ensuing treaty-like trade arrangements are recorded in the richly coded ceremonial song cycle and dances of the region, particularly those performed by the Yolngu peoples of north–east Arnhem Land (Trepang 1999). 

Treaty-making in north-east Arnhem Land in the 19th century

A number of documented historical examples of negotiations of treaty like arrangements in north-east Arnhem Land give form to Indigenous perspectives on exchange and international relationships in the region. For example, in 1935 the anthropologist Donald Thomson was commissioned by the Australian government to investigate the situation of Aboriginal people in the north eastern part of that region after the killing of five Japanese trepangers and a police constable by Aboriginal people. Intent on averting another punitive European expedition into the region, Thomson had offered his services to the government as a ‘peace-maker’ to negotiate a settlement with local Aboriginal leaders. Thomson trekked with his Aboriginal guide Riawulla north along the coastline from the Roper River to find Wonggu, the powerful leader of the Djapu clan, whose three sons had been imprisoned in Darwin for the killings of the Japanese. Thomson carried with him the maak, or carved message sticks, that the young men had carved as a message to their father, which Thomson passed to Wonggu when he finally made contact. Thomson negotiated a peace agreement with Wonggu, Wonggu promising to desist from killing and Thomson committing himself to pursuing his case for land, peace and protection with the Australian government. As Gordon (2000) notes, ‘It was, if you like, a treaty’.

A second documented treaty like arrangement in the region was instigated by the Aboriginal people themselves. Anthropologist Ronald Berndt (1962) has documented what he called the Arnhem Land adjustment movement that came into being late in 1957. In 1962, the clan leaders at Elcho Island prepared a demonstration in full view of all the residents of the mission, Aboriginal and mission staff alike, of sacred poles to protest to the missionaries the existence of their own religion. Such public revelation was unprecedented in Aboriginal life. Berndt and Berndt describe the events as follows:

… a memorial was set up near the old mission church at Elcho Island. A small, open enclosure held a display of formerly secret-sacred religious emblems that were being made public for the first time: the central traditional post had a Christian cross at its apex. We need not go into the reasons for this movement's establishment, or its aims. It is sufficient to say that in this context it emphasised traditional religious equality with Christianity, and had wide socio-political implications … the undoubted stimulus for Aborigines was to put their relations with Europeans on a new footing. . (1988:51)

The adjustment movement was so called because the Yolngu were responding at the time to the more general problem of adjusting to the introduced European ways and were looking for a way to achieve benefits from these changes in economic terms, primarily through strategies for economic independence (Berndt 1962:85). Similarly McIntosh writes that the adjustment movement was a time when ‘Yolngu leaders were releasing information into the public domain as a means of affirming their status in relation to Balanda and trying to direct change in their favour’ (1996:42). It was ‘an attempt to combine something of both (European and Aboriginal) to form a coherent whole which has meaning for them and is not just imposed on them from outside’ (Berndt 1962:87). However, the response from both the missionaries and the government was not of the kind that the Yolngu had hoped for; not realising that their secret sacred knowledge had little or no value cross-culturally (Berndt 1962:85).

Nevertheless these treaty seeking transactions of religious and economic import continued to be attempted by the Yolngu clans of the region. In 1962 the clan leaders of north-east Arnhem Land presided over the creation of two panels of clan emblems, representing the Yirritja and Dhuwa moieties, which were then displayed in the mission church at Yirrkala. These were placed on either side of the altar, and again represented the most sacred and secret of the clan wangarr, or Ancestral origins and meanings, never before revealed in public. These events involved months of negotiation between the clan leaders at their respective mission settlements and represented a turning point in the relationship between Aboriginal people and the missionaries at Yirrkala. Following this, in protest at the excision of their lands for bauxite mining by the federal government, the Yolngu clan leaders prepared the famous Bark Petition in 1963, sacred paintings prepared in ritual fashion and signed in English fashion, and submitted to the Parliament in Canberra. The meetings of elders to prepare the petition was the precursor to their subsequent litigation in Milirrpum v Nabalco
 and the parliamentary inquiry into the acquisition of the Yolngu land for mining followed in 1964. Significantly for the subsequent history of the recognition of Aboriginal land rights in the Northern Territory, in 1973 Mr Justice Woodward, previously legal counsel for the Yolngu in their case against Nabalco, was appointed to carry out a Commission of Inquiry into how Aboriginal land rights might be recognised by Australian law. In 1976 the Aboriginal Land Rights (Northern Territory) Act 1976 (ALRA) was enacted by federal parliament.

Treaty making in Tasmania and the failure of political ideals

While the treaty like events mentioned above occurred over several generations in north-east Arnhem Land, firstly with the Macassan trepangers and later with European interlopers culminating in the passage of the ALRA, they are events that barely figure in the popular Australian debate surrounding Indigenous and non-Indigenous relations in Australia. Similarly, Reynolds (1995) has documented what he refers to as a treaty like event negotiated on behalf of the Tasmanian government by George Augustus Robinson with Tasmania’s Aboriginal land owners. Reynolds (1995) examines the evidence of treaty-making in Tasmania in his book, Fate of a Free People and argues that in the early years of the first colonial settlement in Tasmania a Treaty with the 'Chiefs' of the Aboriginal 'tribes' had often been discussed and considered. While it was suggested that a treaty should have been entered into in order to restrain and prevent the extermination of the Aborigines by settlers, Reynolds also argues that the long guerrilla campaign waged since the early 1820’s by local Aboriginal clans against the ever encroaching settler population was causing such ongoing concern that the colonial government had no choice but to seek a political solution. George Augustus Robinson was eventually commissioned to negotiate with the Aborigines. In 1830 Robinson set out with an Aboriginal party to travel to the remote areas of the island ‘engaged in what he called the ‘Friendly Mission’ which was, in effect, an attempt to arrange a negotiated settlement of the war’ (Reynolds 1995:5). Over a three year period he negotiated with the Tasmanian Aborigines a peace agreement in which it was agreed that in return for an end to hostilities, food, clothing and shelter the Tasmanian Aboriginal people would agree to a ‘temporary sojourn’ to Flinders Island in Bass Strait followed by a return to mainland Tasmania (Reynolds 1995:10). While Reynolds concedes that we may never know with any certainty whether Robinson negotiated a treaty on behalf of the government as the conditions were not written down (1995:156), he argues that ‘Robinson was negotiating what was, in effect, a treaty. The political reality was that the colonists had failed to impose a military solution and were forced to offer terms’ (1995:149). 

In this respect the substance of Reynolds book revolves around a discussion of a petition signed by eight Tasmanian Aborigines living at the Wybalenna settlement on Flinders Island (after their removal from the mainland in 1833) and presented in March 1847 to Queen Victoria. Reynolds writes that ‘the petition is one of the most important, as well as the most neglected, documents relating to the history of relations between indigenous and immigrant Australians’ (1995:7). The petition was an attempt to prevent the return to Flinders Island of an unpopular former superintendent, however, as Reynolds notes ‘[t]he specific complaints which were the immediate cause of the petition are less important in retrospect than the underlying assumptions and implicit historical interpretation which the document embodies’ (1995:9). Reynolds draws out the following major points which are made in no uncertain terms by the Aboriginal petitioners to the Crown:

· The Tasmanians had not been taken captive. They were, therefore, not prisoners but were ‘the free Aborigines Inhabitants of Van Dieman’s Land now living upon Flinders Island’

· The move to Flinders Island was a result of a negotiated settlement made after ‘defending ourselves’ in a protracted guerrilla war.

· The agreement had been negotiated with George Augustus Robinson and Governor Arthur and was still fresh in the Tasmanians’ minds – it was ‘an agreement which we have not lost from our minds since’.

· The Aborigines has fulfilled their part of the agreement and expected the colonial government to do the same. ‘We have made our part of it good’, the petitioners observed (1995:9).

Reynolds concludes that ‘[t]aken altogether, this declaration represents the most important Aboriginal historical interpretation available for the colonial period anywhere in Australia’ (1995:9) 

However, despite the hopes of the Tasmanian Aborigines the political ideals of the colonists were not enough to guarantee the Tasmanian Aborigines a just settlement of terms. From a European point of view the Aborigines, once removed from mainland Tasmania and stripped of their ability to conduct a guerrilla campaign, were out of sight out of mind and the Europeans abandoned there commitments as soon as there was no pressing military reason to do so. A just political settlement may have been sought by the Aborigines, and even as Reynolds documents aspired to by certain elements of the colonial regime, but in practice there was nothing to make the agreement binding. Beyond the aspirational political ideals and the Aboriginal peoples’ relationship with key individuals such as Robinson there was no mutually beneficial relationship or arrangement from which to proceed into the future.

Treaties and Agreements in Australia post 2002

What does this potted history of treaty and agreement making signify for Indigenous—non-Indigenous relations in Australia in the new millennium? A rational choice approach to understanding treaty and agreement making emphasises that for an agreement between two nations to succeed their needs to be some mutually pressing reason, which will usually be related to security or economic issues, for both parties to abide by the terms. While notions of sovereignty and principles of international law are important norms of international behaviour, in practice these norms are prone to fracturing and open to substantial revision according to the relative power and self-interest of the key actors. It has been shown that political ideals and moral rules preventing the establishment of treaty arrangements with non-Christians were conveniently bent as the European’s discovered lucrative economic markets in the East Indies. However, the key to the success of the ensuing treaty arrangements was not simply the assertion of sovereignty by East Indies rulers but the fact that indigenous systems of governance and economic arrangements pre-existed which the Europeans were forced to negotiate with and which allowed East Indies rulers the space to effectively exercise their sovereign powers. Treaty making practices were only discontinued after certain strategic manipulations by European powers dismantled local structures of governance and economic interdependencies, curtailing the exercise of effective local sovereignty. 

In Australia today, Aboriginal groups around the country are entering into agreements with government and other parties which recognise the ancient jurisdiction of Aboriginal land owners and which set out the terms in order to engage this jurisdiction in the process of achieving favourable economic outcomes for the parties concerned. Corporations operating in the natural resource and other sectors of the Australian economy in Australia are entering into agreements with Aboriginal land owners using the terms set out in the native title act or available via other mechanisms and are through this process acknowledging that pre-existing Aboriginal polities exist as a profound reality in our political and economic landscape. In a settler nation state that coincides with a number of aboriginal polities having their own customary law regimes, agreement making has evolved among these diverse entities as a means of engaging rationally in dealings in land access and use and resource distribution and governance. However, the Australian Constitution provides no recognition of the existence of aboriginal polities, and it is only in legislation, such as the Native Title Act and to some extent land rights statutes, such as the Pitjantjatjara Act, that lower level of recognition of these polities occurs in order to provide statutory regimes for dealings between resource extractors and the Aboriginal landowning corporations or entities. 

The situation in Australia can be contrasted with that in other settler nation states where there is a constitutional and/or legal entrenchment of the sovereign status and rights of Indigenous nations. On the basis of their research into sovereignty and nation-building in Indian country in the United States, Cornell and Kalt write that a nations ability to deliver effective governance and consequently economic development is the outcome of ‘de facto’ sovereignty: ‘sovereignty in fact and practice’ (n.d:1):

Among the most powerful arguments for tribal sovereignty is the simple fact that it works. Nothing else has provided as promising a set of political conditions for reservation economic development. Nothing else has produced the success stories and broken the cycles of dependence of the federal system in the way that sovereignty backed by capable tribal institutions has done … The lesson is that sovereignty is one of the primary development resources any tribe can have … Furthermore, tribal sovereignty works not only for Indians; it has benefits for non-Indians as well. Around the country, economically successful Indian nations are becoming major players in local and regional non-Indian economies … Economic development on Indian reservations is first and foremost a political problem. At the heart of it lie sovereignty and the governing institutions through which sovereignty can be effectively exercised (n.d.:28-32).

If the effective exercise of sovereignty or jurisdiction by a nation has the power to deliver economic development that results in mutually beneficial outcomes for all nations in the region, then as a political issue this is a notion worthy of treaty like arrangements. 

Current agreement making practices in Australia are creating arrangements that recognise both Indigenous jurisdictional autonomy and economic interdependencies. However, these practices also give rise to questions regarding the need for a national refiguring of relationships between Indigenous groups, government and other parties. Local or regional agreements between corporations and Indigenous peoples are no substitute for an overarching nation to nation framework agreement, if you like a treaty, that recognises and entrenches the status and rights of Indigenous nations. Similar to events occurring elsewhere in settler states a modern day treaty process could enshrine the recognition of Indigenous polities in the nation’s constitution, becoming itself an integral part of the ongoing nation building dialectic.

Of course, there are many uncertainties surrounding a treaty or treaty-like process in Australia which would attempt to entrench Indigenous rights and justice and also confer legitimacy on the non-Indigenous occupation of Australia (see Rowse 1999). Yet one can look to the existing trend of agreement making between Indigenous and non-Indigenous parties across Australia and in other settler states and make some very practical observations on the nature of the settler state’s sovereignty in Indigenous homelands and, in these contexts, the nature of Indigenous sovereignty or jurisdiction currently exercised. The agreements occurring across Australia today, while not exactly treaties, are forged on a mutual recognition of the respective jurisdictions of the treating parties, jurisdictions which inter-relate with the express purpose of constituting a fruitful economic relationship. Under these circumstances to treat is to engage in mutually beneficial nation-building.
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� Anaya (1996:15) writes that:


The concept of the nation-state in the Post-Westphalian sense is based on European models of political and social organization whose dominant defining characteristics are exclusivity of territorial domain and hierarchical, centralized authority.


� However, particularly where agreements are of a purely commercial nature and are conducted without the approval or ratification of the State then an agreement may be considered merely a contract (Martinez 1992:para 335).


� Known as the Iroquois League it was a pact which recognized the “sovereignty” of other Indian nations and enabled the negotiation of binding treaties between them (Crawford 1994)). 


� It is unclear how many of these trepangers were actually from the linguistically defined ethnic group of Masassans from an area in what is now known as South Sulawesi. However, approximately 70 per cent of ‘Macasssan’ loan words evidenced in north coast Aboriginal languages can be traced to the Macassan language (MacKnight 2000).
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